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1. Does poverty alone qualify a debtor for discharge of a student loan under the 

Brunner standard?   

In the Sixth Circuit, the answer is no.  Oyler v. Educ. Credit Mgmt. Corp. (In re Oyler), 

397 F.3d 382 (6th Cir. 2005).  The Sixth Circuit applies other factors in addition to the 

Brunner standard. It has “considered the Brunner test, along with other factors such as: 

(1) the debt amount; (2) the interest rate; (3) the debtor's claimed expenses and current 

standard of living to evaluate whether the debtor has attempted to minimize expenses; 

(4) the debtor's income, earning ability, health, education, dependents, age, wealth, and 

professional degrees; and (5) whether the debtor has attempted to maximize income by 

seeking or obtaining employment commensurate with her education and abilities.”  

Oyler, 397 F.3d 382, 385 (6th Cir. 2005). 

The Seventh Circuit has adopted the Brunner test.  In re Roberson, 999 F.2d 1132 (7th 

Cir. 1993).  The Seventh Circuit appears to apply just the three-prong Brunner test.  See 

Williams v. United States Dep't of Educ., 752 F. App'x 363 (7th Cir. 2019). 

 

2. Circuit split on whether an innocent debtor’s liability is automatically 

nondischargeable when an agent or partner committed fraud.  See In re Ledford, 

970 F.2d 1556, 1561 (6th Cir. 1992) (“[F]or purposes of determining dischargeability of 

indebtedness, one partner's fraud may be imputed to other partners who had no 

knowledge of it.”); Sullivan v. Glenn, 782 F.3d 378, 381 (7th Cir. 2015) ("Proof that a 

debtor's agent obtains money by fraud does not justify the denial of a discharge to the 

debtor, unless it is accompanied by proof which demonstrates or justifies an inference 

that the debtor knew or should have known of the fraud.") (quoting In re Walker, 726 

F.2d 452, 454 (8th Cir. 1984)). 

 

3. Whether the deadline to appeal a Bankruptcy Court decision in BR 8002(a)(1) 

implicates a jurisdictional requirement?   

6th Cir.: no, it is not jurisdictional; Tennial v. REI Nation, LLC (In re Tennial), 978 F.3d 

1022 (6th Cir. 2020) 

7th Cir.: yes, it is jurisdictional; In re Sobczak-Slomczewski, 826 F.3d 429 (7th Cir. 2016) 

 

4. Whether the transfer date for a writ of garnishment is the date of service of the 

writ on the bank or the date the funds are released or transferred to the judgment 

creditor. 

6th Cir.: (majority view) the transfer date is the date of service of the garnishment order 

on the debtor’s bank; Battery One-Stop v. Atari Corp. (In re Battery One-Stop), 36 F.3d 

493 (6th Cir. 1994). 

7th Cir.: (minority view) “We conclude that a garnishment or attachment does not transfer 

money or other property to a creditor, for purposes of determining whether the transfer is 

an avoidable preference, until a final order of garnishment or attachment is issued. Until 

then, the transfer is tentative, its amount uncertain, and control or influence retained by 

the debtor to be used possibly to play favorites among his creditors.”  Freedom Grp. v. 

Lapham-Hickey Steel Corp. (In re Freedom Grp.), 50 F.3d 408, 412 (7th Cir. 1995). 
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5. Whether a debtor or Chapter 7 trustee is entitled to the appreciated value of an 

asset of the debtor as of the Chapter 13 petition date when a Chapter 13 case is 

converted to a Chapter 7 case. 

 

Section 348(f)(1) of the Bankruptcy Code provides that other than if a debtor acts in bad 

faith, when a Chapter 13 case is converted to a case under another chapter, property of 

the estate in the converted Chapter 13 case consists of property of the estate as of the 

Chapter 13 petition date that remains in the possession or under the control of the debtor 

at the time of conversion. 

If property of the estate appreciates in value during the Chapter 13 case, courts are split 

whether the debtor retains the appreciated value or the appreciated value is property of 

the estate of the converted case. The split results from the court's interpretation of section 

348(f) and Congressional intent as to the scope of property of the estate. 

 

10th Cir.; B.A.P. in the 9th and 10th Circuits; bankruptcy courts in Az., M.D. Fla., 

Idaho, E.D. Tenn., and N.D. Tex. 

 

These courts allowed the debtor to retain the postpetition appreciation in the value of the 

assets in the estate as of the Chapter 13 petition date on conversion to Chapter 7 (see 

Rodriguez v. Barrera (In re Barrera), 2020 WL 5869458, at *9 (B.A.P. 10th Cir. Oct. 2, 

2020) ("interpreting congressional intent as incentivizing chapter 13 repayment and 

following the guidance of many other courts that have reviewed this issue, we hold any 

postpetition appreciation in the value of the debtor's prepetition property—including 

postpetition appreciation of a homestead—belongs to the debtor and does not become 

property of the estate upon conversion to chapter 7"), aff'd, 22 F.4th 1217 (10th Cir. Jan. 

19, 2022) (holding that post-confirmation, pre-conversion proceeds from sale of debtors' 

home were not included in property of the Chapter 7 estate); Kendall v. Lynch (In re 

Lynch), 363 B.R. 101, 106 (B.A.P. 9th Cir. 2007) (holding in a case converted from 

chapter 13 to 7, the relevant date for determining the value of a debtor's residence is the 

chapter 13 petition date); In re Cofer, 625 B.R. 194, 203 (Bankr. D. Id. Jan. 8, 2021) 

(denying that the trustee is entitled to postpetition property appreciation on conversion of 

a Chapter 13 case); In re Hodges, 2013 WL 1755483, at *6 (Bankr. E.D. Tenn. Apr. 24, 

2013); In re Robinson, 472 B.R. 854, 857 (Bank. M.D. Fla. 2012) (holding that equity 

acquired by debtor in an asset through confirmed plan payments was not property of the 

converted Chapter 7 case); see also In re Smith, 514 B.R. 464, 472-73 (Bankr. N.D. Tex. 

2014 (holding that because Chapter 12 was modeled after Chapter 13, case construing 

Chapter 13 provisions may be relied upon as authority in a Chapter 12 case and finding 

that appreciated value is neither property of the estate or disposable income); In re Niles, 

342 B.R. 72, 76 (Bankr. D. Az. 2006) (acknowledging that denying a debtor the increase 

in value on conversion disincentivizes filing the Chapter 13 petition, but also if the debtor 

abused its right to convert and converted the case in bad faith, the court has the discretion 

to award the increased value to the Chapter 7 estate). 
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The same Bankruptcy Court that decided Barrera (affirmed by the B.A.P.) allowed a 

Chapter 13 debtor to modify its plan post-confirmation to allow the debtor to retain the 

net proceeds of a sale of an asset that appreciated in value postconfirmation, provided 

that the modification complied with section 1329(a) of the Bankruptcy Code (see In re 

Baker, 620 B.R. 655 (Bankr. D. Colo. 2020)). 

 

Bankruptcy courts in N.D. Cal., E.D. Va., Or., and W.D. Wash. 

 

These courts held that the debtor is not entitled to retain the appreciated value of assets 

accruing during the Chapter 13 case and the value inures to the estate in the converted 

case (see In re Castleman, 631 B.R. 914 (Bankr. W.D. Wash. 2021) (concluding that on 

conversion from Chapter 13, the Chapter 7 estate is entitled to the full value of the estate 

including any postpetition appreciation); In re Goins, 539 B.R. 510 (Bankr. E.D. Va. 

2015) (relying on section 541(a)(6) of the Bankruptcy Code rather than section 348(f) 

and finding that the debtor is not entitled to appreciation in property that accrued during 

the chapter 13 case); In re Peter, 309 B.R. 792, 795 (Bankr. D. Or. 2004) (finding the 

estate is entitled to the increased value in equity of an asset). 

 

6. Whether a debtor must be currently engaged in business to be eligible to be a 

debtor under Subchapter V of Chapter 11. 

 

Subchapter V of Chapter 11 of the Bankruptcy Code governs bankruptcies for small 

business debtors (§§ 1181-1195, Bankruptcy Code). A small business debtor is a person 

engaged in commercial or business activities, subject to certain criteria including 

thresholds for noncontingent liquidated secured and unsecured debt (§ 101(51D), 

Bankruptcy Code). A person is an individual, partnership, or corporation (§ 101(41), 

Bankruptcy Code). 

 

Courts are split on whether "engaged in" means currently engaged in or was engaged in. 

 

Minority: Bankruptcy courts in C.D. Cal., E.D. La., and S.C. 

 

These courts do not require that a debtor is currently engaged in commercial or business 

activities to be eligible as a small business debtor: In re Wright, 2020 WL 2193240, at *3 

(Bankr. D.S.C. April 27, 2020) (concluding that nothing in the Small Business 

Reorganization Act of 2019, which created Subchapter V, or in the definition of a small 

business debtor restricts or limits its application to persons currently engaged in business 

or commercial activities); see also In re Bonert, 2020 Bankr. LEXIS 1783 (Bankr. C.D. 

Cal. 2020); In re Blanchard, 2020 WL 4032411, at *2 (Bankr. E.D. La. July 16, 2020). 

 

Related view: Bankruptcy court in S.D. Tex. 
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This court took a broad look at engaged in business and commercial activities finding that 

the debtor's active involvement pursuing litigation, collecting accounts receivables, 

selling and preserving assets, and maintaining managers to oversee the company, while 

an independent party maintained the facility, are commercial business activities 

qualifying the debtor under Subchapter V. The debtor does not need to be maintaining its 

core or historical business operations to be engaged in business and commercial 

activities. See In re Port Arthur Steam Energy, L.P., 629 B.R. 233 (Bankr. S.D. Tex.). 

 

Majority: Bankruptcy court in Colo.; W.D. Mo.; N.M., M.D.N.C.; W.D. Pa.; N.D. 

Tex.; and Utah 

 

These courts define engaged in business as currently engaged in commercial or business 

activities. Relying on the language in other statutes (including those defining debtors 

under Chapter 12 farmer or health care providers), these courts held that a debtor must be 

currently, not retrospectively, engaged in commercial or business activities to qualify as a 

small business debtor: In re McCune, 635 B.R. 409, 421 (Bankr. D.N.M. 2021) (adopting 

the majority opinion that subchapter V debtors must be engaged in commercial or 

business activities on the petition date); National Loan Investors, L.P. v. Rickerson (In re 

Rickerson), 636 B.R. 416, 424 (Bankr. W.D. Pa. Dec. 14, 2021) (concluding that 

Subchapter V requires that the debtor is currently engaged in business or commercial 

activities); In re Blue, 630 B.R. 179, 191 (Bankr. M.D.N.C.) (finding the Subchapter V 

debtor must be "presently engaged in commercial or business activities"); In re Offer 

Space, LLC, 629 B.R. 299, 305-06 (Bankr. D. Ut. Apr. 22, 2021) (finding the subchapter 

V debtor must be "currently" not formerly engaged in business); In re Ikalowych, 629 

B.R. 261, 282 (Bankr. D. Colo. Apr, 15, 2021) (rejecting the Wright-Bonnert-Blanchard 

line of cases on several grounds and determining that currently engaged encompasses 

"immediately preceding and subsequent to the Petition Date); In re Johnson, 2021 WL 

825156, at *6-*8 (Bankr. W.D. Tex. Mar. 1, 2021) (also finding that a debtor that 

manages a business is an employee, not an owner, and is not involved in "the exchange or 

buying and selling of economic goods or services for [the debtor's] profit" and therefore 

is not engaged in commercial or business activities); In re Thurmon, 625 B.R. 417 

(Bankr. W.D. Mo. 2020). 


